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I. INTRODUCTION
Consumers of goods and services are at the mercy of producers. They buy products or
use services that are often shown to be defective, priced as a result of anticompetitive
practices, or marketed and sold by means of material misrepresentations. As a result, they
suffer bodily or financial harm. May they then depend for redress on public, governmen-
tal prosecution of commercial wrongdoers? Perhaps if prosecutorial discretion is suffi-
ciently swayed either by the severity of the harm to an individual grievant or the collective
damages suffered by a broad class of affected individuals, the government may take the
matter into its own hands, seeking fines and penalties, injunctive relief, or even incarcera-
tion. Alternatively, may these victims depend for redress on private pursuit of common
law, statutory, or regulatory remedies for monetary damages? Perhaps, if the amounts of
recoverable damages are sufficient to justify the attorney fees and other costs that must be
incurred to achieve a positive outcome. In many cases, individual claims are far too small
to warrant private resort to judicial resolution. As a practical matter, access to justice is
denied.
In the United States, both at the national and state levels of its judicial system, these
consumers of goods and services have a private, horizontally applicable, collective remedy,
available to plaintiffs asserting claims across virtually all sectors of the law. They may
pursue class actions against the wrongdoer where there is numerosity of claimants, com-
monality of questions of law or fact, typicality of claims and damages, and adequacy of
representation in the protection of the interests of the class.' The class action is often
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1. Modem class actions in the United States require the plaintiff class to meet many prerequisites before
the case may advance to the merits. Federal Rule of Civil Procedure 23(a) states four prerequisites that all
classes must satisfy in order to receive class certification: (1) the class must be so numerous that joinder of the
parties is impracticable (numerosity); (2) questions of law or fact common to the class must exist (commonal-
ity); (3) claims and defenses of the representative parties are typical of the claims or defenses of the class
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characterized, as I have done, as a remedy. It is not. It is actually a procedural device, "an
invention of equity," arising from the practical necessity of providing private access to
justice for large groups of individuals, united in interest, to enforce their rights collec-
tively.2 The class action device is therefore critical to effectuate available remedies. As a
practical matter, without the device there may be no private remedy to pursue.
In this article, I will not address issues regarding the appropriate balance between public
and private enforcement of the rights and remedies of aggrieved classes of consumers.3
More particularly, I will not address the overall efficacy of the class action device in Amer-
ican jurisprudence.4 Its continuous reaffirmation by the legislative and judicial branches
of government in the United States, not to mention the billions of dollars achieved for
class members grievously harmed by defective IUD's, 5 asbestos-caused mesothelioma, 6
automobile roll-overs, 7 price-fixing of consumer products and services,8 false advertising,9
and securities fraud,' 0 underscores its vitality in providing access to justice. More gener-
(typicality); and (4) the representative parties must fairly and adequately protect the interests of the class
(adequate representation). FED. R. Civ. P. 23(a). Only once the judge determines that the class has satisfied
all four prerequisites can the class certification analysis proceed to the other requirements set out in Rule 23.
See Georgine v. Anchem Prods. Inc., 83 F.3d 610, 624 (3d Cir. 1996) affd sub nom. Amchem Prods., Inc. v.
Windsor, 521 U.S. 591 (1997). Once the requirements of Rule 23(a) have been satisfied, the class will be
certified if it further satisfies any of the three types of class actions listed in Rule 23(b). See id. at 625. If the
court finds that the class fulfills the Rule 23(b)(3) requirement that questions of law or fact common to the
class predominate over solely individual claims, Rule 23(c)(2) allows absent class members to "opt-out" (ex-
clude themselves from the class action). See Martin H. Redish & Andrianna D. Kastanek, Settlement Class
Actions, the Case-or-Controversy Requirement, and the Nature of the Adjudicatory Process, 73 U. Cin. L. REv. 545,
603 (2006); see also FED. R. Crv. P. 23(c)(2)(B)(v). Should class members choose to exercise their right to opt-
out of the class, the individual will not be bound by any settlement agreed by the class and defendants. See
Redish & Kastanek, supra. But if a class member fails to opt-out, they will be bound by any settlement
agreement reached between the class and defendants. See id. Thus, class members who do not affirmatively
opt-out forgo the ability to bring a future action based on individual claims that the class has already collec-
tively settled. See generally id.
2. Montgomery Ward & Co. v. Langer, 168 F.2d 182, 187 (8th Cir. 1948).
3. Working Party no. 3, Contribution of the European Commission to the OECD Roundrable Discussion on
Private Remedies: Passing-on Defence, Indirect Purchaser Standing, Definition of Damages, at 8-10, DAF/COMP/
WP3/ED(2006)34 (Feb. 7, 2006).
4. See generally John C. Coffee, The Regulation ofEntrepreneurial Litigation: Balancing Fairness and Efficiency
in the Large Class Action, 54 U. CI. L. REv. 877 (1987).
5. See, e.g., In re N.D. Cal., Dalkon Shield IUD Products Liability Litigation, 693 F.2d 847 (9th Cir.
1982).
6. See generally Lester Brickman, Ethical Issues in Asbestos Litigation, 33 HosTRA L. REv. 833 (2005); two
asbestos class actions that were extinguished at the Supreme Court level, exhibiting the Court's growing
jurisprudential skepticism of the procedure were Amchem Products, Inc. v. Windsor, 117 S. Ct. 2231 (1987) and
Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999).
7. See, e.g., Associated Press, Ford Settles Final Class-action Explorer SUV Rollover Case, USATODAY.COM
(Nov. 28, 2007, 7:01 PM), http://usatoday30.usatoday.com/money/autos/2007-11-28-ford-explorer-law-
suit.n.htm.
8. See, e.g., Turik v. Expedia Inc., No. CV-12-4365 (N. D. Cal. filed Aug. 20, 2012), available at http://
scholar.google.com/scholar_case?case=13707996485049171988&hl=en&as sdt=6&as -vis=1&oi=scholarr; see
also In re TFT-LCD (Flat Panel) Antitrust Litigation, No. M 07-1827 (N.D. Cal. 2013).
9. See, e.g., Susan Ivie v. Kraft Foods Global, Inc., 2013 U.S. Dist. LEXIS 25615, at *1 (N.D. Cal. Feb. 25,
2013).
10. See Manning G. Warren III, The U.S. Securities Fraud Class Action: An Unlikely Export to the European
Union, 37 BROOK. J. INT'L. L. 1075, 1077 (2012); see also Newby v. Enron Corp., 4:01-CV-3624, (S.D.Tex.
filed on Feb. 4, 2005); see also In re Worldcom, Inc. Sec. Litig., 336 F. Supp. 2d 310, 310 (S.D.N.Y. 2004).
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ally, the class action may have made producers more responsive to consumers-if only to
avoid massive liabilities-and, consequently, may have boosted consumer confidence in
those producers. In any event, it has certainly provided a useful model for less robust
application in other jurisdictions around the world' and, more particularly, for considera-
tion by the European Union (EU) in its quest for an effective mechanism to provide
greater collective access to justice across its then twenty-seven member jurisdictions.12
My focus in this paper will be directed to the EU's recent efforts to achieve this quest in
the context of its own Member State legal traditions. Are the collective redress or class
action procedures in the United States and the EU moving toward convergence and, con-
sequently, advancing toward unity in law of remedies? I will conclude that despite its oft-
expressed desire to provide collective access to justice, the EU's quest has encountered the
overwhelming obstacles presented by the legal traditions of its Member States. The quest
has stalled and, given the EU's present existential crisis, is unlikely to result in any conver-
gence in the foreseeable future.
II. COLLECTIVE REDRESS AMONG MEMBER STATES
Among EU Member States, there has been no fundamental shift from public enforce-
ment to private enforcement of laws protecting various classes of consumers. According
to a recent EU report, sixteen Member States have enacted collective redress schemes.' 3
These schemes provide "a complex legal patchwork of solutions" but, according to the
report, these schemes are "not effective due to disparities and low participation rates." 14
As defined in the report, the term "collective redress" encompasses "any mechanism that
may accomplish the cessation or prevention of unlawful business practices which affect a
multitude of claimants or the compensation for the harm caused by such practices" and
that provides either for injunctive or compensatory relief.1s The report concludes that
these collective redress schemes all "stop markedly short of full-fledged embrace of U.S.-
style class actions."' 6
The collective redress schemes adopted thus far by EU Member States barely resemble
each other and are remotely different from the U.S.-style class action procedure. Unlike
11. See generally Deborah R. Hensler, The Future of Mass Litigation: Global Class Actions and Third-Party
Litigation Funding, 79 GEO. WASH. L. REv. 306 (2011).
12. See generally Commission Staff Working Document, Public Consultation: Towards a Coherent European Ap-
proach to Collective Redress, SEC (2011) 173 final (Feb. 4, 2011), available at http://ec.europa.eu/justice/news/
consulting-public/0054/ConsultationpaperCollectiveredress4February2O1 .pdf [hereinafter Towards a Coher-
ent European Approach].
13. Overview of Existing Collective Redress Schemes in EU Member States, at 5, PE4 64.433 (July 2011), availa-
ble athttp://www.europarl.europa.eu/document/activities/cont/201107/20110715ATT24242/20110715ATT2
4242EN.pdf [hereinafter EU Overview].
14. Id.
15. Id. at 6.
16. Mark A. Behrens, Gregory L. Fowler & Silvia Kim, Global Litigation Trends-Class Actions, Contingency
Fees, and Punitive Damages: Moving Toward the American Civil Law Model?, 17 MICH. ST. J. INT'L L. 165, 167
n.3 (2009), (citing Richard A. Nagareda, Aggregate Litigation Across the Atlantic and the Future of American
Exceptionalism, 62 VAND. L. REv. 1, 2 (2009)); Laurel Harbour & Marc Shelley, Expanding Multi-party Litiga-
tion to a Shrinking World, in 2006 ABA ANNuAL MEETING, SECTION OF LITIGATION, THE EMERGING Eu-
ROPEAN CLAss ACTION 1 (Aug. 3, 2006), available at http://el.shb.com/nLimages/SHBWebsite/Practice
Areas/Intemational/Pubs/The%20Emerging%20European%20Class%20ActionABAMeeting.pdf
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the U.S. class action, most of the Member State schemes are subject to opt-in require-
ments, thus denying defendant wrongdoers the preclusive effect against potential plaintiffs
who do not formally consent to inclusion in a given class.17 Many of these schemes are
not horizontally applicable to remedies in all areas of law, as in the United States, but are
sectoral and thus limited by sectoral scope to consumer protection, product liability, or
antitrust violations.'8 These Member State schemes also have widely disparate standing
requirements. Some only vest government authorities with the power to institute collec-
tive proceedings while others grant standing only to non-profit foundations and consumer
organizations.' 9 Moreover, these collective redress schemes have been enacted in a legal
context rich in oppositional legal traditions. The impediments that are inherent in these
traditions are the single most important barrier to convergence. At the risk of oversimpli-
fication, I will highlight the most significant obstacles to convergence, including, first,
those that arise from those legal traditions and, second, those that are integral to the
extant collective redress schemes in the Member States. The following summary of char-
acteristics of the Member States' legal systems clearly demonstrates why the U.S.-style
class action is unlikely to serve as a model to be replicated either on a national or pan-
European level in the EU.
A. CULTURAL AVERSION TO PRIVATE LITIGATION
The EU's Member States have legal cultures that are largely abhorrent to the adver-
sarial legal system and litigious culture of the United States.20 They generally share a
cultural aversion to litigation and have traditionally favored regulation and public enforce-
ment over private litigation. Europe has a "historical preference for a regulatory rather
than a citizen driven litigious response to widespread wrongdoing," and this preference
"remains strong despite recent developments in collective redress litigation."21 The first
reaction by a European grievously harmed is not, "I'll sic my lawyer on you" but, rather,
"I'll denounce you to the police." This cultural aversion to private litigation operates
largely independent of the costs attendant to retaining lawyers to pursue private or collec-
tive claims. Those costs only compound the cultural aversion.
B. THE ABSENCE OF CONTINGENCY FEES
Contingency legal fees, the engine of the class action remedy in the United States, have
been largely rejected by the EU's Member States. Fees based on a proportion of the sum
17. See EU Overview, supra note 13, at 40; see also Jules Stuyck, Class Actions in Europe? To Opt-In or to Opt-
Out, That is the Question, 20 EUR. Bus. L. REv. 483, 483-505 (2009).
18. See, e.g., EU Overview, supra note 13, at 8.
19. See generally id.
20. For a well-written analysis of cultural and other factors that delimit private collective actions in Europe,
see Martin Gelter, Why Do Shareholder Derivative Suits Remain Rare in Europe?, 37 BROOK. J. INT'L L. 843
(2012).
21. Jessica Beess und Chrostin, The Future of Collective Redress in Europe: Where We Are and How to
Move Forward 11 (Apr. 2011) (unpublished student paper), available at http-//blogs.law.harvard.edu/hnmcp/
files/2012/02/Fisher-Sander-Prize-2011-Winner-Jessica-Beess-und-Chrostin-May-201l.pdf. Another has
observed that "Europe has predominantly punished corporate misconduct with regulatory action, rather than
through private enforcement." Tiana L. Russell, Erporting Class Actions to the European Union, 28 B.U. INT'L
L.J. 141, 142 (2010).
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recovered, pactum de quota litis, are prohibited in Germany, France, the Netherlands, Por-
tugal, Austria, Belgium, Cypress, Malta, the Czech Republic, Denmark, Luxembourg,
Greece, Ireland, Poland, Romania, and the United Kingdom. 22 Some Member States do
provide for conditional or success fees, payable only upon the successful conclusion of the
litigation. In addition, such fees may include an uplift over normal rates but cannot in-
clude a proportion of the recovered damages. 23 The prohibition of contingency fees not
only serves to restrain aggrieved consumers financially unable to pursue expensive litiga-
tion, but also works as a fundamental restraint on the entrepreneurial zeal of their
counsel.24
C. THE LOSER PAYS
The "English rule," commonly referenced to as the "loser pays," imposes on the losing
party in litigation the obligation to pay the winning party's costs. This rule has been
adopted by every EU Member State except Luxembourg. 25 It is based on a culturally
consistent policy of imposing financial risks on potential plaintiffs in order to discourage
unnecessary litigation and of promoting out-of-court settlements.26 Consequently, Euro-
pean lawyers are prompted by the rule to analyze diligently the reasonable prospects for a
successful outcome and the reasonable measure of damages to be sought through a law-
suit. By imposing the burden of both sides' costs on the party bringing the litigation, only
claims that are clearly meritorious are likely to be filed by plaintiffs' counsel. Obviously,
the loser pays rule seriously discourages access to justice. On the other hand, from the
European perspective, it avoids the costliness and coercive settlements of weak claims en-
demic in the U.S. system. The loser pays rule will continue to be a substantial deterrent
to consumer claims, whether brought individually or collectively.
D. LIITrATIONS ON DISCOVERY
In stark contrast to the liberal discovery procedures for document production and depo-
sition testimony provided by U.S. courts, discovery is largely unavailable to the parties in
litigation brought in the EU Member States. Instead, the Member States largely sub-
scribe to the civil law tradition that the gathering of evidence is strictly a judicialfunction.27
Consequently, there is virtually no documentary or deposition discovery in the vast major-
ity of EU Member States and only limited document discovery in the United Kingdom
and Ireland. 28 Discovery in the United Kingdom has been described as a "push" rather
than a "pull" system, requiring attorneys, as officers of the court, to provide to the adverse
22. See Christopher Hodges, Stefan Vogenauer & Magdalena Tulibacka, Costs and Funding of Civil Litiga-
tion: A Comparative Study 29 (Dec. 2, 2009) (Univ. of Oxford Legal Research Paper Series, Paper No. 55-
2009), available at http://papers.ssrn.com/sol3/papers.cfm?abstractid=1511714.
23. Id.; see also EU Overview, supra note 13, at 19, 23, 26-28.
24. Warren, supra note 10, at 1085.
25. See Stefano Grace, Strengthening Investor Confidence in Europe: U.S.-Style Securities Class Actions and the
Acquis Communautaire, 15 J. TRANSNAT'L L. & POL'Y 281, 289 (2006).
26. Id.
27. Laurel Harbour & Marc Shelley, supra note 16, at 1.
28. See id.
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party all documents that support either party's position in the litigation. 29 Accordingly,
the discovery process is not dependent on the parties' requests for production and re-
sponses to those requests. 30 In the continental Member States, litigation is administered
by the presiding judge, and, thus, the parties' counsel have no authority to manage the
discovery process.31 The liberal discovery procedures in the United States are, in sum,
quite alien to European litigation.
E. THE ABSENCE OF JURY TRIALs
No Member State in continental Europe provides the right to a jury trial in civil litiga-
tion.32 It is rarely used in Scotland and is available in England only for very limited cate-
gories of civil litigation.3 3 As Lord Denning noted in Ward v. James,34 jury trials in even
personal injury cases are unsuitable because juries generally do not have the necessary
expertise and experience to assess damages.3s Consequently, the success or failure of
plaintiffs' claims must be determined by non-elected jurists who generally have the exper-
tise and experience to determine both the facts and the law in civil litigation. The absence
of fact finding by jurors, with limited understanding of legal and factual issues and with
possible biases favoring loss-suffering consumers, precludes plaintiffs' counsel's appeals to
jury sympathies and otherwise indeterminate outcomes. In other words, plaintiffs' coun-
sel, aware that all civil cases are bench trials, are much less willing to roll the dice and file
marginal claims.
F. THE ABSENCE OF PUNirIVE DAMAGES
In the EU Member States, punitive damages generally are unavailable to wronged liti-
gants, no matter how wanton the conduct of defendants. 36 Accordingly, it is largely im-
possible for plaintiffs to secure punitive damage awards against defendants in the EU
Member States. This prohibition of punitive damages is based primarily on the public
policy that civil lawsuits should only permit compensatory damages. Punishment of
wrongdoers is solely the promise of the criminal justice system.37 Again, in stark contrast
to the U.S. civil justice system, punitive damage awards are universally disfavored in the
EU and most jurisdictions worldwide.38
29. Nigel Murray, Discovery from the European Perspective, ABA LAw PRAcCE TODAY (Oct. 2008), http://
apps.americanbar.org/lpm/1pt/articles/mgtlO08l.shtmi.
30. Id.
31. See id. The discovery process is further circumscribed by the EU Data Privacy Directive, which ex-
tends individual privacy protection to data on employer-provided computers, thereby according individual
privacy the status of a basic human right. See Council Directive 95/46, art. 1, 1995 OJ. (L 281) 8 (EC).
32. See Danielle Kantor, Note, The Limits of Federal Jurisdiction and the F-Cubed Case: Adjudicating Transna-
tional Securities Disputes in Federal Courts, 65 N.Y.U. ANN. SURV. AM. L. 839, 855-56 n.79 (2010).
33. See Peter Murray & John Sheldon, Rethinking Rules ofEvidentiary Admissibility in Non-jury Trials, 86
JuDICATuRE 227, 228 n.3 (2003).
34. Ward v. James, [1966] 1 Q.B. 273 (Eng.).
35. Id. at 280.
36. See Adam Liptak, Embraced by U.S., Punitive Damages Scorned Elsewhere; Many Nations See Practice as
Usurping Justice System's Role, INT'L. HERALD TRIB., Mar. 27, 2008, at 4.
37. See generally John Gotanda, Punitive Damages: A Comparative Analysis, 42 COLUM. J. TRANSNAT'L. L.
391, 396-97 nn.24-7 (2004).
38. Id. at 393-94.
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The foregoing characteristics of the civil law legal systems in the EU Member States
are, of course, sufficient in themselves to discourage, if not foreclose, even the least risk-
averse plaintiffs' lawyers from pursuing civil claims on behalf of aggrieved consumers in
the EU. The barriers these legal traditions pose are further heightened for those lawyers
considering the filing of claims through a collective class action mechanism, even where
one has been adopted by a particular Member State. The following completes my sum-
mary of the legal obstacles to the EU's replication of the U.S. class action model.
G. SECToRAL APPLICATION
Most of the collective redress schemes adopted by the EU's Member States are limited
in applicability to certain sectors of the law. 39 Consequently, the Member States' class
action devices are largely unavailable to plaintiffs who would assert claims under statutes
or regulations not specifically addressed by a particular collective redress scheme. Al-
though some of the adopted collective redress schemes are horizontal and thus have broad
scopes of application, most are limited sectorally to consumer protection claims,40 product
liability claims,41 antitrust (competition) claims,4 2 or some combination of these limited
areas of application. As a result, claims made on behalf of a specified group of claimants
for violation of statutes or regulations not within the scope of a given collective redress
scheme-e.g., securities law violations-may not be asserted through collective redress.
In such cases, those claims can only be pursued as individual cases under a given Member
State's applicable law. 43
H. RESTRICTIVE STANDING REQUIREMENTS
The collective redress schemes enacted by various EU Member States generally provide
standing to bring collective actions only to governmental authorities,44 consumer associa-
tions,45 and other specified organizations.46 In other words, most of the adopted collec-
tive redress schemes do not permit, as in the United States, any aggrieved plaintiff to act
as a class representative, assuming his adequacy to protect the interests of the aggrieved
class, to file a collective action against the wrongdoer. Accordingly, individuals without
specifically authorized standing are unable to pursue claims on behalf of the subject class.
Instead, they are relegated to individual actions, where the amount at stake may be insuffi-
39. EU Overview, supra note 13, at 11.
40. Finland, for example, has enacted a collective redress mechanism that is limited to consumer disputes.
Id. at 19.
41. Id.
42. For example, Hungary provides only for group actions under its antitrust laws. Id. at 25.
43. Id. at 39-40.
44. For example, in Finland only the Finnish Consumer Ombudsman may file collective redress claims,
with no secondary rights of action for members of the specified group of consumers. Id. at 19. Similarly,
only the Hungarian Competition authority has standing to assert collective claims under a collective redress
scheme limited to antitrust violations. Id. at 25.
45. For example, under Greece's collective redress procedures, limited in scope of application to consumer
protection claims, only consumer associations having at least 500 active members and registered for at least
one year before filing any action, have standing to file group actions. Id. at 24.
46. For example, Portugal extends standing to any "associations or foundations that promote certain gen-
eral interests." Id. at 32.
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cient to justify the time and expense of litigation, not to mention the other barriers dis-
cussed above.
I. OPr-IN REQUIREMENTS
The majority of collective redress schemes adopted thus far by the EU Member States
require that all claimants in a given class on whose behalf a collective action has been filed
actually opt-in to the represented class.47 All claimants must be individually identified,
either at the time the collective action is filed or at some later stage of the proceedings. 48
Any settlement agreement reached or judgment rendered will only bind those claimants
who have expressly consented to the proceedings. The defendants remain subject to all
claims that may be brought by injured consumers who have not opted-in to the litigation.
Consequently, defendants are denied their highly coveted finality and thus cannot achieve
any national or global peace through settlement with the representative of the particular
class.49 These commonly applicable opt-in requirements generally foreclose the preclu-
sive effect that incentivizes settlements by defendants in U.S. class actions.50 Indeed, the
opt-out system that facilitates the U.S. class action procedure has been essentially a proce-
dural gift to corporate defendants. Regardless of the underlying merits of a given class
action, defendants are positioned to sidestep litigation risks by agreeing to insurance-
funded settlements with plaintiffs' counsel, including generous concessions on attorney
fees, and achieve finality even where a majority or more class members fail to file proofs of
claim with settlement claims administrators.1 The filing of claims by small stakeholders
has long been categorized as an onerous process, in which, dependent on the length of the
litigation, claims documentation may be impossible as a practical matter.52 The U.S. class
action system is, in reality, an opt-in system in the sense that unless a class member opts-
in, at least at the post-settlement stage, that class member will receive no distribution
47. Id. at 40.
48. For a discussion of the jurisdictional issues that are created by opt-in and opt-or mechanisms, see
George A. Bermann, U.S. Class Actions and the "Global Class", 19 KAN.J.L. & PUB. POL'Y 91, 91 - 100 (2009).
See also Rachael Mulheron, The Case for an Opt-Out Class Action for European Member States: A Legal and
Empirical Analysis, 15 COLUM. J. EUR. L. 409, 413 (2009) (arguing that an opt-out system is better suited for
the jurisdictional situation among EU Member States).
49. Mulheron, supra note 48.
50. See, e.g., id. at 431-34.
51. For example, in securities class actions settled in the United States, only an estimated 20 - 30 percent of
class members who receive court-ordered notices of settlement actually file proofs of claim. Interview with
Anya Verkhovskaya, A.B. Data Group (Apr. 23, 2013). Where the class period closed a number of years prior
to settlement, this response rate could be closer to 10 percent. Id. Of those filing proofs of claim, only 30
percent are from individual, as opposed to institutional, claimants. Id. Settlement participation rates, of
course, are significantly lower than these response rates. An estimated 15 - 20 percent of the individual class
members' proofs of claim are rejected for insufficient documentation and other deficiencies. Id. Although all
class members are included in the class unless they expressly opt-out of the class, unless they expressly opt-in
by filing a proof of claim, they will not participate in any settlement distribution and will be deemed to have
lost their claims forever. Settlement participation rates of roughly 25 percent do not strongly support the
tenet that class actions provide greater access to justice. Id.
52. Indeed, a claims filing services industry has developed in response to massive class actions filed in the
United States. See, e.g., Class Action Settlements: What You Sbould Know About Claim Filing Services, CLAss
AcrrON PERSPECTIVES (Rust Consulting, Minneapolis, MN), Feb. 2006, available at http://www.rustconsult-
ing.com/Portals/O/pdf/MonographClaimFilingService.pdf.
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whatsoever and, compounding the tragedy, will be precluded forever from filing claims
against the defendants. The U.S. opt-out system perversely encourages class action law-
suits, providing finality for defendants and denying access to justice for a significant per-
centage, if not a majority, of aggrieved class members.
The foregoing summary, both of traditional, long-established civil litigation principles
in Europe and the restrictive provisions of the collective redress schemes thus far adopted
by the EU's Member States, should illustrate just how far apart the Member States of the
EU are from the U.S. class action model. Both the European Commission and the Euro-
pean Parliament have rejected the U.S. model out of hand, as will be discussed in the next
section of this article. Instead, they have embarked on a quest to determine what type of
collective action scheme might be provided, on a supranational basis, to establish and
harmonize a collective action scheme that provides greater access to justice for its citizens.
III. SUPRANATIONAL COLLECTIVE REDRESS IN THE EUROPEAN
UNION
A. BACKGROUND
The European Union, beginning with its 1992 program, has long sought to harmonize
and strengthen the regulatory regimes of the Member States, while eliminating idiosyn-
cratic regulations of the Member States that amounted to non-tariff trade barriers to an
integrated marketplace.53 However, only in the last fifteen years did it begin to address
private enforcement of various regulatory regimes through collective redress. In 1998, the
EU Council of Ministers approved a harmonizing directive in the consumer protection
area that directed the Member States to enact national laws providing minimum standards
for group actions by "qualified entities," such as consumer protection organizations or
public entities, for injunctive or declaratory relief.54 Although the directive mandated de-
velopment of remedies for violations of the Member States' consumer protection laws, it
did not provide those qualified entities with standing to sue for monetary damages.55 Sub-
sequently, the Council of Ministers adopted a regulation requiring Member State cooper-
ation on consumer protection that significantly strengthened public enforcement but
again did not provide for monetary compensation to consumers.56 Finally, in 2008, the
European Commission, expressing concern that current laws did not permit large num-
bers of consumers affected by violation of consumer protection laws to obtain monetary
relief, published its Green Paper on Consumer Collective Redress.57 In this paper, the
Commission specifically addressed whether collective redress schemes might provide an
appropriate solution.58
53. See generally Manning Gilbert Warren In, Global Harmonization of Securities Laws: The Achievements of
the European Communities, 31 Huv. Tr'L LJ. 185, 188 (1990).
54. Council Directive 98/27, Injunctions for the Protection of Consumers' Interests, 1998 OJ. (L 166) 51,
52 - 53.
55. Id.
56. See generally Council Regulation 2006/2004, Cooperation Between National Authorities Responsible
for the Enforcement of Consumer Protection Laws, 2004 OJ. (L. 364).
57. See generally Commission Green Paper on Consumer Collective Redress, at 2 - 3, COM (2008) 794 final
(Nov. 27, 2008).
58. See generally id.
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The European Commission then expanded its consideration of collective redress
schemes from consumer protection to antitrust law. In 2005, it published its Green Paper
on Damages Actions for Breach of the EC Antitrust Rules, which emphasized the impor-
tance of private as well as public enforcement of antitrust law. 59 Concerned that the sys-
tem for private enforcement was inadequate, the Commission proposed consideration of
collective redress schemes. In 2008, it followed up on this initiative by publishing its
White Paper on Damages Actions for Breach of the EC Antitrust Rules.60 In that paper,
the Commission concluded that antitrust law was clearly an area where collective redress
could enhance consumers' access to justice.61 It recommended EU legislation to establish
an opt-in collective action that could be brought by public entities, consumer organiza-
tions, and trade associations to bring damages claims on behalf of those harmed by anti-
trust violations.62
B. TIHE EUROPEAN COMMISSION's PUBLIC CONSULTATION ON COLLECTIVE
REDRESS
In recent years, the European Commission has finally shifted its focus from sectoral
areas like consumer protection and antitrust laws to a broader, horizontal approach to
collective redress. In 2011, it published for public consultation its working document,
Towards a Coherent European Approach to Collective Redress.63 The Commission sought to
identify common legal principles on collective redress among the Member States.64 Its
consultation was designed to determine how those common principles could fit into the
legal system of the EU and its Member States.65 The Commission's objective was "to
ensure from the outset that any proposal in this field, while serving the purpose of ensur-
ing a more effective enforcement of EU law, fits well into the EU legal tradition and into
the set of procedural remedies already available for the enforcement of EU law." 66 As
previously discussed, basic principles inherent in that legal tradition are inimical to the
U.S. class action model and practice.
The Commission's working document detailed its fundamental opposition to most of
the features that have long facilitated class actions in the United States. In fact, the Com-
mission strongly emphasized its own views that any collective redress scheme ultimately
proposed must be modeled to avoid any close resemblance to the U.S. class action and the
legal system in which it has flourished.67 Its views are dramatically illustrated by the fol-
lowing statement in its working document:
59. Commission Green Paper on Damages Actions for Breach of the EC Antitrust Rules, at 9, COM (2005) 672
final (Dec. 19, 2005).
60. Commission White Paper on Damages Actions for Breach of the EC Antitrust Rules, COM (2008) 165 final
(Apr. 2, 2008).
61. Id. at 4.
62. Id.
63. See generally Towards a Coherent European Approach, supra note 12.
64. Id. at 5.
65. Id.
66. Id. (emphasis added).
67. See id. at 9; see also CHRISTOPHER HODGES, RESPONSE TO CONSULTATION: TOWARDS A COHERENT
EUROPEAN APPROACH TO COLLECTIVE REDRESS (Apr. 28, 2011) [hereinafter HODGEs, RESPONSE TO CON-
suLTi xnoN], available at http://ec.europa.eu/competition/consultations/2011_collective redress/university.
of oxford-en.pdf.
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Any European approach to collective redress (injunctive and/or compensatory) would
have to avoid from the outset the risk of abusive litigation. Many stakeholders have
expressed concern that they wish to avoid certain abuses that have occurred in the
U.S. with its "class actions" system. This system contains strong economic incentives
for parties to bring a case to court even if, on the merits, it is not necessarily well
founded. These incentives are the result of a combination of several factors, in par-
ticular, the availability of punitive damages, the absence of limitations as regards
standing (virtually anybody can bring an action on behalf of an open class of injured
parties), the possibility of contingency fees for attorneys and the wide-ranging discov-
ery procedure for procuring evidence. The Commission believes that these features
taken together increase the risk of abusive litigation to an extent which is not compat-
ible with the European legal tradition. Any European approach to collective redress
(injunctive and/or compensatory) should not give any economic incentive to bring
abusive claims. In addition, effective safeguards to avoid abusive collective actions
should be defined. These should be inspired by the existing national judicial redress
systems in the EU Member States. The existing national mechanisms show that vari-
ous safeguards, or their combinations, can be used.68
The Commission did not label all U.S. class actions as abusive but it did suggest that the
basic features of the U.S. civil litigation system are anathema to civil litigation in the
EU.69 Instead of an outright rejection of the U.S. class action model, the Commission
simply rejected those bedrock U.S. civil litigation principles that it believes have resulted
in abuse, including liberal standing requirements, contingency fees, the absence of loser
pays rules, liberal discovery procedures, and punitive damages.70 It is clear that the Com-
mission, in its efforts toward regional convergence of collective redress procedures, views
the U.S. class action, and the litigation principles under which it has thrived, as "the
model of what not to do."
The Commission's public consultation process evoked over 300 comments from various
institutions, including consumer organizations, businesses, law firms, academics, and
Member State governments. 1 In addition, it received almost 20,000 comments from in-
dividuals. 72 "The vast majority of the institutional responses rejects contingency fees, sup-
ports the loser pay rules, objects to any liberalization of discovery, opposes punitive
damages, and overwhelmingly favors opt-in versus opt-out class determination rules."' 3
While there was a wide divergence of views regarding a mandatory prior submission of
claims to alternative dispute resolution forums, the responses overwhelmingly support
standing for governmental entities to bring collective redress actions on behalf of ag-
grieved consumers.74 These responses to the Commission's public consultation strongly
suggest that the Commission will find it politically impractical, if not impossible, to de-
velop any type of supranational collective redress scheme, and certainly not any scheme
68. Towards a Coherent European Approach, supra note 12, at 9.
69. Id.
70. Id.
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that would incorporate the civil litigation principles that have long facilitated U.S. class
actions.75
C. THE PROSPECTS FOR EU CONVERGENCE
Following the conclusion of the Commission's public consultation, the Commission's
Justice Commissioner promised to issue a communication by year-end 2011 on the Com-
mission's further intentions regarding collective redress. 76 She identified three options it
intends to consider. Its first option would be to terminate the Commission's collective
redress initiative on the basis that arguments in favor of EU interaction are "not compel-
ling."77 Its second option would be to issue a Recommendation to the Member States for
their consideration in developing national collective redress schemes.78 Its final option
would be to propose supranational EU legislation for either a sectoral or horizontal col-
lective redress regime.79 She concluded that, "any initiative in this area would have to
respect the legal traditions of the Member States and will have to avoid abuses of the
system which have occurred in other legal systems, such as in the USA."80 Given the
responses to the Commission's public consultation, and the absence of any evident
groundswell of support for a supranational resolution, one can only conclude that only her
first and second options will be given any serious consideration.
The European Parliament's Committee on Legal Affairs weighed in on the Commis-
sion's collective redress initiative days after the Justice Commissioner's comments.8 1 It
published a draft report including a motion for a European parliamentary resolution on
collective redress.82 The motion's recitations stressed that Europe must not introduce a
U.S.-styled class action or any other mechanism that would produce similar frivolous liti-
gation and abuse and questioned the Commission's authority, under both subsidiarity
principles83 and the European Union Treaty, to even consider collective redress
measures.
84
The draft parliamentary resolution expressed the necessity for the following safeguards
in any proposal for an EU collective redress scheme:
(1) Standing must be restricted to representative organizations designated by the
Member States.85
75. See id.
76. Viviane Reding, Vice President of the Eur. Comm'n & EU Justice Comm'r, Collective Redress: Exam-
ining the Way Forward Hearing of the JURI Committee: A Horizontal Instrument for Collective Redress in






81. Draft Report of Committee on Legal Affairs on Towards a Coherent European Approach to Collective Redress,
2011/2089(INI) (July 15, 2011), available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
NONSGML+COMPARL+PE-467.330+01+DOC+PDF+V//EN&anguage=EN.
82. Id. at 3.
83. Id.
84. See id. at 8 (referring specifically to Article 5 of the Treaty on European Union).
85. Id.
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(2) The group members represented must be clearly identified before the claim is
brought pursuant to opt-in procedures. 86
(3) An opt-out system must be rejected "on the grounds that it is contrary to many
Member States' constitutions and violates the rights of any victim who might partici-
pate in the procedure unknowingly and yet would be bound by the court's
decision."87
(4) Victims must in all cases have the right to pursue individual compensatory redress
in the courts.88
(5) "[P]unitive damages must be prohibited." 89
(6) Compensation must be distributed to individual victims in proportion to their
individual harm. 90
(7) Contingency fees must be prohibited.9'
(8) "Each claimant must provide evidence for his [individual] claim."92
(9) Defendants must not be required to disclose documents to claimants because dis-
covery "is mostly unknown in Europe and must be rejected at [the] European
level."93
(10) "[T]here can be no action without financial risk," and "the unsuccessful party
must bear the costs of the other party." 94
(11) The Commission must not set any conditions on funding of claims, because "it is
mostly unknown in Member States' legal systems to seek third-party funding, for
instance, by offering a share of the damages awarded."95
These safeguards, if enacted as part of any proposed EU collective redress procedure,
would likely sound the death knell for the effective development of any European class
action not funded entirely by Member State governments.
Subsequently, the European Parliament has taken a markedly less hostile approach to
development of an EU collective redress scheme. On February 12, 2012, it adopted a
resolution reflecting a softened stance on EU class actions.96 The parliamentary resolu-
tion included, among others, the following recitations:
(1) Almost 80 percent of European consumers agree that, "they would be more will-
ing to defend their rights in court if they could join other consumers complaining
about the same issue."97
(2) Consumers wishing to obtain judicial redress on an individual basis "often face
significant barriers in terms of accessibility, effectiveness and affordability owing to
86. Id. at 10.









96. Resolution on Towards a Coherent European Approach to Collective Redress, EUR. PARl. Doc. T7-
0021 (2012).
97. Id. at 2, D.
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sometimes high litigation costs, potential psychological costs, complex and lengthy
procedures, and lack of information on the available means of redress."98
(3) "[W]hen a group of citizens are victims of the same infringement, individual law-
suits may not constitute an effective means of stopping unlawful practices or ob-
taining compensation, in particular if the individual loss is small in comparison with
the litigation costs." 99
(4) "[P]rivate enforcement should only supplement, but not replace, public
enforcement." 00
(5) "[B]undling claims in a simple collective redress procedure, or allowing such a
claim to be brought by a representative entity or body acting in the public interest,
could simplify the process and reduce costs for the parties involved."' 0
(6) "[T]he Commission must respect the principles of subsidiarity and proportionality
with regard to any proposal that does not fall within the exclusive competence of the
Union."l 02
The substantive provisions of the parliamentary resolution reflect a vitriolic odium for
both the U.S. class action and the legal principles that have facilitated its development.
The resolution "stresses that Europe must refrain from introducing a U.S.-style class ac-
ton system or any system which does not respect European legal traditions." 0 3 The reso-
lution also challenges the Commission to demonstrate whether any action is needed at the
EU level to improve the current EU regulatory framework to improve compensation for
damages sustained by victims of EU law violations.' 04 It further asks that the Commission
"examine thoroughly the appropriate [ ]legal basis for any measures in the field of collec-
tive redress." 05 The resolution also opines that "access to justice by means of collective
redress comes within the sphere of procedural law and . . . that uncoordinated EU initia-
tives in the field of collective redress will result in fragmentation of national procedural
and damages laws, which will weaken and not strengthen access to justice within the
EU."106 Finally, the resolution stresses that safeguards in any proposal for a collective
redress scheme must include the following:
(1) There must be a clearly identified group, with identification of the group mem-
bers before any claim is filed.' 07
(2) The collective redress must be founded on the opt-in principle, where victims are
clearly identified and take part in the lawsuit only if they have expressly indicated
their wish to do so, and, absent that consent, will not be bound by any court's
decision. 08
98. Id. at 2, E.
99. Id. at 2, F.
100. Id. at 3, I.
101. Id. at 3, K
102. Id. at 3, M.
103. Id. at 3, M(2).
104. Id. at 3-4.
105. Id. at 4, M(8).
106. Id. at 4-5, M(15).
107. Id. at 5, M(20).
108. Id. at 5-6.
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(3) Member States should designate organizations qualified to bring representative
actions, with European criteria to define clearly those qualified entities with standing
to file collective actions. 109
(4) The horizontal framework should permit actual compensatory damages, and pu-
nitive damages must be prohibited." 0
(5) "Contingency fees are unknown in Europe and should not form part of the
mandatory horizontal framework.""'1
(6) "An obligation to disclose documents to the claimants ("discovery") is mostly un-
known in Europe and must not form part of the horizontal framework."1 2
(7) "There can be no action without financial risk . . . [and] the unsuccessful party
must bear the costs of the other party in order to avoid the proliferation of unmer-
itorious claims in an EU-wide collective redress mechanism." 1 13
(8) There should be no third-party funding, "[as] third-party funding is unknown in
most Member States' legal systems.""14
(9) The judges, in performing preliminary reviews of the propriety of the collective
redress actions, should have the power to order the parties to first seek a collective
consensual resolution through ADR mechanisms.]t5
(10) The European Parliament "must be involved ... in any legislative initiative in
the field of collective redress." 16
The parliamentary resolution, while clearly less aggressively negative than the draft mo-
tion published in 2011, appears to be little more than political rhetoric. In other words, if
four-fifths of the people favor some form of collective redress, then the European Parlia-
ment wants to be of record as supporters of that form of redress. At the same time, the
European Parliament strongly reaffirms those European legal traditions that pose the
most significant, if not insurmountable, barriers to a workable system of collective redress.
At no point does the resolution raise questions about whether any of those traditional
legal principles, whether "loser pays," the prohibition on contingency fees, or restricted
discovery and standing requirements, should be reformed in any way to better facilitate
private enforcement of rights and remedies through collective redress. The resolution
seems to empathize with victimized classes of consumers while at the same time relegating
those victimized classes to a legal system characterized by insurmountable barriers to class
relief.
The Commission, since the conclusion of its public consultation process in 2011, has
been largely silent. While the consideration of rules on collective redress was referenced
in the Commission Work Programme 2012,117 it was not mentioned at all in the Commis-




113. Id. at 6-7.
114. Id. at 7. See generally, Hensler, supra note 11; Marco de Morpurgo, A Comparative Economic and Legal
Approach to Third-Party Litigation Funding, 19 CARDOZO J. INT'L. & COMP. L. 343 (2011).
115. Resolution on Towards a Coherent European Approach to Collective Redress, supra note 96, at 7,
M(25).
116. Id. at 8, M(29).
117. See Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee ofthe Regions, at 6, COM (2011) 777 final (Nov. 15, 2011); see also Roadmap
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sion Work Programme 2013.118 This conspicuous omission prompted a Parliamentary
Question in late December 2012; "[gliven the absence of any reference to the creation of a
mechanism for collective redress in the Commission's 2013 work programme presented in
October, does the Commission still intend to present a communication and a legislative
proposal in this area? If so, what is the expected timetable for this?"ll 9
The European Justice Commission finally responded on March 1, 2013;
The Honorable Member should be aware that in accordance with the Commission
Work Programme 2012, the Commission continues its work on collective redress. It
is presently considering the most appropriate course of action to be followed, taking
full account of the resolution of the European Parliament "Toward a coherent Euro-
pean approach to collective redress."120
And that, despite continued criticism of its indecision, is the European Commission's
last word on collective redress in the European Union.
European antipathy for virtually the entire panoply of private civil litigation principles
in the United States, in addition to disgust with perceived abuses of the U.S. class action
device, makes it highly unlikely that lawyers will ever undertake roles as private attorney
generals to enforce statutory and regulatory protection of consumers in any field.121
Given the heavy cultural bias against private litigation and in support of governmental
intervention, I suggest that serious consideration be given to a government-administered
collective redress scheme. The European Commission could direct EU Member States to
grant standing either to a competent governmental authority or to a government-funded
independent ombudsman to assert claims for both injunctive and monetary relief on be-
half of aggrieved classes of consumers. Certainly these authorities should be granted
broad investigatory power at least as wide-ranging as the liberal discovery procedures
available to private litigants in the United States. If given competence to pursue monetary
recoveries on behalf of consumers, they would be able to establish common funds for
distributions to those aggrieved consumers in a particular class. Reasonable governmental
expenses, including attorney fees, incurred in these collective civil prosecutions could be
recovered from the settling or losing defendants, thereby funding the collective action
process. Finality for defendants could be achieved not through opt-in or opt-out class
determination systems but, rather, through a system in which class members make their
Links to Forthcoming CWP Initiatives 2012, Eun. COMMIssIoN, http://ec.europa.eu/atwork/pdf/forthcoming
cwpjinitiatives_2012_en.pdf (last visited Jan. 2, 2014).
118. See Annex to the Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, COM (2012) 629 final (Oct. 23, 2012).
119. Phillippe Juvin, Parliamentary Questions: Question for Written Answer to the Commission- Rule 117
of Dec. 19, 2013, 2013 OJ. (C 340 E), available at http://www.europarl.europa.eu/sides/getDoc.do?type=
WQ&reference=E-2012-011593&language=EN.
120. Viviane Reding, Answer to Phillippejuvin Parliamentary Question of Mar. 1, 2013, 2013 OJ (C 340 E),
available at http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2012-011593&language=
EN.
121. See Hannah L. Buxbaum, The Private Attorney General in a Global Age: Public Interests in Private Interna-
tional Antitrust Litigation, 26 YALE J. INT'L L. 219 (2001); see also John C. Coffee, Jr., Understanding the
Plaintiffs Attorney: The Implications of Economic Theoty for Private Enforcement of Law Through Class and Deriva-
tive Actions, 86 COLUM. L. REv. 669 (1986); John C. Coffee, Jr., Rescuing the Private Attorney General: Why the
Model of the Lawyer as Bounty Hunter Is Not Working, 42 MD. L. REv. 215 (1983).
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own individual determinations whether to participate in distributions from a common
fund resulting from court-approved settlements or judgments. Those class members ac-
cepting distributions would thereafter be unable to pursue their individual claims against
defendants. Consequently, only those claimants with significantly higher stakes, sufficient
to justify the costs and litigation risks, would be positioned to file their own lawsuits. The
"little guys," who otherwise would rarely, if ever, pursue individual claims against large
corporate defendants, would finally have their days in court. If the European Commission
is really serious about its public consultation and its Work Programme 2012 commitment
to providing collective access to justice, it should seriously consider a publicly-adminis-
tered class action model.
IV. CONCLUSION
In this article I have addressed the fundamental differences between the civil litigation
principles in the U.S. legal system and those common to the legal systems of the EU
Member States. The harsh clash of these systems, legally and culturally, cannot be recon-
ciled. The essential features of the U.S. class action system-including contingency fees,
jury trials, the absence of loser pays, liberal standing rules, broad discovery rights, opt-out
finality provisions, and punitive damages-are anathema to the legal systems of the EU's
Member States. It may be readily concluded that the U.S. class action model, for Europe-
ans, continues to serve as the model of what not to do.
I have also addressed the European Commission's recent efforts to develop its own
supranational model for class action lawsuits. Both the Commission and the European
Parliament have expressed their support for a collective redress scheme that would provide
greater access to justice for the citizens of the European Union. But in doing so, they
have strongly reaffirmed their distaste for the very legal principles that have nurtured and,
indeed, made possible the success of the U.S. class action model. Given the Commission's
aversion to those principles and the reverberating expressions of that aversion by institu-
tional respondents to the Commission's public consultation process, it is extremely un-
likely that any Commission proposal on collective redress will reflect the private attorney
general policies that have long-inspired the U.S. model. But if the Commission would
come out of its present stall and intensely dedicate itself to collective access to justice for
consumers, it is plausible that a workable scheme, even one far superior to the U.S. model,
could be developed for transposition by the Member States.
Influenced greatly by the different cultural context and legal principles in the EU, I
have suggested consideration of a publicly-administered collective redress scheme. This
scheme, which could be largely funded by settling and losing defendants (and their insur-
ance companies), would provide for a competent governmental authority, with broad in-
vestigatory authority, to file lawsuits seeking monetary recovery for aggrieved classes of
consumers, thereby establishing a common fund for distribution to class members. The
system I envisage would be free of the opt-ins and opt-outs systems that are in many
senses impractical and unworkable. My proposal would provide finality, the crown jewel
for defendants, only against those class members who actually participate in the distribu-
tion of the common funds established in successful litigation. The collective redress
scheme I have proposed in rudimentary form is highly plausible for the Commission's
consideration. It would "fit[ ] well into the EU legal tradition" and would serve "the
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purpose of ensuring a more effective enforcement of EU laws."1 22 Most importantly, Eu-
ropean consumers would be provided greater access to justice.
AUTHOR'S NOTE: Subsequent to the author's research and presentation, the Euro-
pean Commission, on June 11, 2013, formally announced its recommendation that all of
its Member States, within the next two years, establish collective redress schemes, in ac-
cordance with certain non-binding common principles, in order "to improve access to
justice, while ensuring appropriate procedural guarantees to avoid abusive litigation."123
The Member State schemes should provide for both injunctive and compensatory relief;
should be fair, equitable, timely, and not prohibitively expensive; should generally be
based on an "opt-in" principle; should have non-profit representative claimants; should
follow the "loser pays" principle; and should not permit contingency fees or punitive dam-
ages.124 The European Commission, as predicted in the author's paper, has opted against
any supranational imposition of a common collective redress scheme. Instead, with due
homage to subsidiarity, the Commission has opted in favor of disparate Member State
collective redress schemes that follow their well-established common litigation principles,
as previously discussed. Consequently, it remains highly unlikely that there will be any
convergence among the Member States or with the U.S. model in the foreseeable future.
122. See generally, Towards a Coberent European Approach, supra note 12, at 5.
123. Press Release, Eur. Comm'n, Commission Recommends Member States to Have Collective Redress
Mechanisms in Place to Ensure Effective Access to justice Oune 11, 2013), available at europa.eu/rapid/press-
releaseIP-13-524 en.htn.
124. Id. See Commission Recommendation of XXX on Common Principles for Injunctive and Compensa-
tory Collective Redress Mechanisms in the Member States Concerning Violations of Rights Granted Under
Union Law, C(2013) 3539/3, available at http://ec.europa.eu/justice/civil/files/c 2013_3539_en.pdf (last vis-
ited Jan. 3, 2013).
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